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AGREEMENT BETWEEN THE GOVERNMENT OF THE UNITED KINGDOMOF
GREAT BRITAIN AND NORTHERN IRELAND AND THE GOVERNMENT OF
THE HONG KONG SPECIAL ADMINISTRATIVE REGION OF THE PEOPLE’S
REPUBLIC OF CHINA CONCERNING MUTUAL LEGAL ASSISTANCE IN

CRIMINAL MATTERS

The Government of the United Kingdom of Great Britain and Northern Ireland
(“United Kingdom”) and the Government of the Hong Kong Special Administrative
Region of the People’s Republic of China (“Hong Kong Special Administrative Region”),
having been duly authorised by the Central People’s Government of the People’s Republic
of China;

Desiring to improve the effectiveness of law enforcement of both Parties in the
investigation and prosecution of crime and the tracing, restraint and confiscation of
criminal proceeds and instrumentalities of crime;

Have agreed as follows:

ARTICLE 1

Scope of Assistance

(1) The Parties shall provide, in accordance with the provisions of this Agreement,
mutual assistance in the investigation and prosecution of crime and in proceedings related
to criminal matters.

(2) Assistance shall include:

(a) identifying and locating persons;

(b) serving of documents;

(c) the obtaining of evidence, articles or documents, including the execution of letters
rotagory;

(d) executing requests for search and seizure;

(e) facilitating the personal appearance of witnesses;

(f) effecting the temporary transfer of persons in custody to appear as witnesses;

(g) obtaining production of judicial or official records;

(h) tracing, restraining, forfeiting and confiscating the proceeds and instrumentalities
of crime;

(i) providing information, documents and records; and

(j) delivery of property, including lending of exhibits.

(3) This Agreement is intended solely for mutual assistance between the Parties. The
provisions of this Agreement shall not give rise to any right on the part of any private
person to obtain, suppress or exclude any evidence or to impede the execution of a request.
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ARTICLE II

Central Authority

(1) Each Party shall establish a Central Authority.

(2) The Central Authority for the Hong Kong Special Administrative Region shall be the
Department of Justice. The Central Authority for the United Kingdom shall be the
Home Office.

(3) Requests under this Agreement shall be made by the Central Authority of the
Requesting Party to the Central Authority of the Requested Party.

ARTICLE III

Other Assistance

The Parties may also provide assistance pursuant to other agreements, arrangements or
practices.

ARTICLE IV

Limitations on Compliance

(1) The Requested Party shall refuse assistance if:

(a) the request for assistance impairs the sovereignty, security or public order of the
United Kingdom or, in the case of the Government of the Hong Kong Special
Administrative Region, of the People’s Republic of China.

(b) the request for assistance relates to an offence of a political character;

(c ) the request for assistance relates to an offence only under military law;

(d) there are substantial grounds for believing that the request for assistance will result
in a person being prejudiced on account of his race, religion, nationality or political
opinions;

(e) the request for assistance relates to the prosecution of a person for an offence in
respect of which the person has been convicted, acquitted or pardoned in the
requested Party or for which the person could no longer be prosecuted by reason
of lapse of time if the offence had been committed within the jurisdiction of the
requested Party;

(f) it is of the opinion that the granting of the request would seriously impair its
essential interests;

(g) the acts or omissions alleged to constitute the offence would not, if they had taken
place within the jurisdiction of the Requested Party, have constituted an offence;
and

(h) the request concerns restraint or confiscation of proceeds or instrumentalities of
an offence which, had it occurred within the jurisdiction of the Requested Party,
would not have been an offence in respect of which a confiscation order could have
been made.

(2) For the purposes of paragraph (1)(f), the Requested Party may take into account
whether the provision of assistance could prejudice the safety of any person.

(3) For the purposes of paragraph (1)(g):

(a) the totality of the acts or omissions alleged to constitute the offence against the law
of the Requesting State shall be considered and not merely the legal elements of
that offence;

(b) for offences relating to taxes, duties, or customs controls, it shall be immaterial that
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the law of the Requested Party does not impose the same kind of tax, duty or
customs control or does not contain a tax, duty or customs regulation of the same
kind as the law of the Requesting Party.

(4) The Requested Party shall refuse assistance if the request relates to an offence which
carries the death penalty in the Requesting Party but in respect of which the death penalty
is either not provided for in the Requested Party or not normally carried out unless the
Requesting Party gives such assurances as the Requested Party considers sufficient that the
death penalty will not be imposed or, if imposed, not carried out.

(5) The Requested Party may postpone assistance if execution of the request would
interfere with an ongoing investigation or prosecution in the Requested Party.

(6) Before denying or postponing assistance pursuant to this Article, the Requested
Party, through its Central Authority—

(a) shall promptly inform the Requesting Party of the reason for considering denial
or postponement; and

(b) shall consult with the Requesting Party to determine whether the assistance sought
should only be granted in part or subject to such terms and conditions as the
Requested Party deems necessary.

(7) If the Requesting Party accepts assistance subject to the terms and conditions referred
to in paragraph (6)(b) of this Article, it shall comply with those terms and conditions.

ARTICLE V

Requests

(1) Requests shall be made in writing except in urgent cases. In urgent cases, requests may
be made orally, but shall be confirmed in writing within 24 hours.

(2) Requests for assistance shall include:

(a) the name of the authority on behalf of which the request is made;

(b) a description of the purpose of the request and the nature of the assistance
requested;

(c ) a description of the nature of the investigation, prosecution, offence or criminal
matter and whether or not proceedings have been instituted;

(d) the court order, if any, or a certified copy thereof, sought to be enforced and a
statement to the effect that it is a final order;

(e) where proceedings have been instituted, details of the proceedings;

(f) a summary of the relevant facts and laws;

(g) any requirements for confidentiality;

(h) details of any particular procedure the Requesting Party wishes to be followed;

(i) details of the period within which the request should be complied with; and

(j) the identity of the person or persons to be or being investigated or prosecuted.

(3) All documents submitted in support of a request shall, if required by the Requested
Party, be accompanied by a translation into an official language of the Requested Party.
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ARTICLE VI

Execution of Requests

(1) The Central Authority of the Requested Party shall promptly execute the request or
arrange for its execution through its competent authorities.

(2) A request shall be executed subject to the lawof the Requested Party and, to the extent
not prohibited by the law of the Requested Party, in accordance with the directions stated
in the request so far as practicable.

(3) The Requested Party shall promptly inform the Requesting Party of any
circumstances which are likely to cause significant delay in responding to the request.

(4) The Requested Party shall promptly inform the Requesting Party of a decision not to
comply in whole or in part with a request for assistance and the reason for that decision.

ARTICLE VII

Representation and Expenses

(1) The Requested Party shall make all necessary arrangements for the representation of
the Requesting Party in any proceeding arising out of a request for assistance and shall
otherwise represent the interests of the Requesting Party.

(2) The Requested Party shall assume all expenses of executing a request within its
jurisdiction, except:

(a) fees of counsel retained at the request of the Requesting Party;

(b) fees of experts;

(c ) expenses of translation;

(d) travel expenses and allowances of persons; and

(e) other expenses to the extent that these are of an extraordinary nature.

The Requested Party shall decide which expenses other than expenses at (a) to (d) in this
paragraph are expenses of an extraordinary nature.

(3) If during the execution of the request it becomes apparent that expenses of an
extraordinary nature are required to fulfil the request, the Parties shall consult to determine
the terms and conditions under which the execution of the request may continue.

ARTICLE VIII

Limitations on Use

(1) The Requested Party shall use its best efforts to keep confidential a request and its
contents except:

(a) where otherwise authorised by the Requesting Party; or

(b) to the extent necessary to execute the request.

(2) Except in relation to any document which the Requesting Party is or would be under
a legal duty in criminal proceedings to disclose, the Requested Party, after consultation
with the Requesting Party, may require that information or evidence furnished or to be
furnished pursuant to this Agreement be kept confidential or be disclosed or used only
subject to such terms and conditions as it may specify.

(3) Except in relation to any document which the Requesting Party is under a legal duty
in criminal proceedings to disclose, the Requesting Party shall not disclose or use
information or evidence furnished for purposes other than those stated in the request
without the prior consent of the Central Authority of the Requested Party.
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(4) Where the Requesting Party indicates that it would be unable to comply with any
conditions in relation to confidentiality or limitation as to disclosure or use of any
information or evidence were it to be furnished under this Agreement, the Requested Party
may refuse assistance.

ARTICLE IX

Obtaining of Evidence, Articles or Documents

(1) Where a request is made that evidence be taken for the purpose of a criminal
investigation, prosecution of a criminal offence or a proceeding in relation to a criminal
matter in the Requesting Party, the Requested Party shall arrange to have such evidence
taken.

(2) For the purposes of this Agreement, the giving or taking of evidence shall include the
production of documents, records or other material.

(3) For the purposes of requests under this Article, the Requesting Party shall specify the
questions to be put to the witnesses or the subject matter about which they are to be
examined.

(4) Where, pursuant to a request for assistance, a person is to give evidence for the
purpose of proceedings in the Requesting Party, the parties to the relevant proceedings in
the Requesting Party, their legal representatives or representatives of the Requesting Party
may, subject to the laws of the Requested Party, appear and question the person giving that
evidence.

(5) Apersonwho is required to give evidence in theRequestedParty pursuant to a request
for assistance may decline to give evidence where either:

(a) the law of the Requested Party would permit that witness to decline to give
evidence in similar circumstances in proceedingswhich originated in theRequested
Party; or

(b) where the law of the Requesting Party would permit him to decline to give evidence
in such proceedings in the Requesting Party.

(6) If any person claims that there is a right to decline to give evidence under the law of
the Requesting Party, the Requested Party shall with respect thereto rely on a certificate
of the Central Authority of the Requesting Party.

ARTICLE X

Statements of Persons

Where a request is made to obtain the statement of a person the Requested Party shall
endeavour to obtain such statement.

ARTICLE XI

Location or Identity of Persons

The Requested Party shall, if requested, endeavour to ascertain the location or identity of
any person specified in the request.
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ARTICLE XII

Service of Documents

(1) The Requested Party shall serve any subpoena or other process requiring the
appearance of any person as a witness or defendant in criminal proceedings before a court
of the Requesting Party and any document issued by a court exercising criminal
jurisdiction which records a decision of that court and which is transmitted to it for the
purposes of service.

(2) The Requesting Party shall transmit a request for the service of a document in the
Requesting Party within a reasonable time before a response or appearance is due.

(3) The Requested Party shall, subject to its law, provide a proof of service in the manner
required by the Requesting Party.

ARTICLE XIII

Publicly Available and Official Documents

(1) Subject to its law the Requested Party shall provide copies of the following documents
within its jurisdiction:

— public records;

— publicly available judicial records.

(2) The Requested Party may at its discretion provide copies of any document, record
or information in the possession of a government department or agency, but not publicly
available, to the same extent and under the same conditions as such document, record or
information would be available to its own law enforcement and judicial authorities.

ARTICLE XIV

Certification and Authentication

Documents, transcripts, records, statements or other material which are to be transmitted
to the Requesting Party shall only be certified or authenticated if the Requesting Party so
requests. Material shall be certified or authenticated by consular or diplomatic officers only
if the law of the Requesting Party specifically so requires.

ARTICLE XV

Transfer of Persons in Custody

A person in custody in the Requested Party whose presence is requested in the Requesting
Party for the purposes of providing assistance pursuant to this Agreement shall, if the
Requested Party consents, be transferred from that Party to the Requesting Party for that
purpose, provided:

(a) the person consents; and

(b) the Requesting Party has guaranteed the maintenance in custody of the person
while the sentence of imprisonment remains in force; and

(c ) the Requesting Party has guaranteed such person’s subsequent return to the
Requested Party.
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ARTICLE XVI

Transfer of other Persons

(1) The Requesting Party may request the assistance of the Requested Party in making
a person available for the purpose of providing assistance pursuant to this Agreement.

(2) Upon receipt of such a request the Requested Party shall invite the person to travel
to the Requesting Party and inform the Requesting Party of the person’s response.

ARTICLE XVII

Safeguards

(1) A person who consents to provide assistance pursuant to this Agreement shall not be
prosecuted, detained, or restricted in his personal liberty in the Requesting Party for any
criminal offence which preceded his departure from the Requested Party while he is in the
area of the Requesting Party giving assistance under this Agreement.

(2) Paragraph (1) shall not apply if the person, not being a person in custody transferred
under Article XV, and being free to leave, has not left the Requesting Party within a period
of 15 days after being notified that his presence is no longer required, or having left the
Requesting Party, has returned.

(3) A person who consents to provide assistance pursuant to this Agreement shall not,
subject to the law of the Requested Party, be required to give evidence in any proceedings
other than the proceedings to which the request relates.

(4) A person who fails to comply with a subpoena or other process served pursuant to
Article XII or who does not consent to provide assistance pursuant to Article XV or Article
XVI shall not by reason thereof be liable to any penalty or coercive measure under the law
of either Party.

ARTICLE XVIII

Search and Seizure

(1) The Requested Party shall, insofar as its law permits, carry out requests for search,
seizure and delivery of any material to the Requesting Party which is relevant to a
proceeding or investigation in relation to a criminal matter.

(2) The Requested Party shall provide such information as may be required by the
Requesting Party concerning the result of any search, the place of seizure, the
circumstances of seizure, and the subsequent custody of the property seized.

(3) The Requesting Party shall observe any conditions as to return and safe custody
imposed by the Requested Party in relation to any seized property which is delivered to the
Requesting Party.

ARTICLE XIX

Proceeds of Crime

(1) The Requested Party shall, upon request, endeavour to ascertain whether any
proceeds or instrumentalities of a crime are located within its jurisdiction and shall notify
the Requesting Party of the result of its inquiries. In making the request, the Requesting
Party shall notify the Requested Party of the basis of its belief that such proceeds or
instrumentalities may be located in its jurisdiction.
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(2) Where suspected proceeds or instrumentalities of crime are found, the Requested
Party shall, upon request, take such measures as are permitted by its law to prevent any
dealing in, transfer or disposal of, those suspected proceeds or instrumentalities of crime,
pending a final determination in respect of those proceeds or instrumentalities by a court
of the Requesting Party.

(3) Where a request is made for assistance in securing the confiscation of proceeds or
instrumentalities such assistance shall be given by whatever means are permitted by the law
of the Requested Party.

(4) Proceeds of crime confiscated pursuant to this Agreement shall be retained by the
Requested Party unless otherwise agreed upon between the Parties.

(5) For the purposes of this Agreement:

(a) “confiscation” means any measure resulting in the deprivation of property;

(b) “proceeds of crime” means any property derived or realised, directly or indirectly,
by any person as a result of criminal activity, or the value of any such property;

(c) property includes money and all kinds of moveable or immoveable and tangible
or intangible property and includes any interest in such property.

ARTICLE XX

Settlement of Disputes

Any dispute arising out of the interpretation, application or implementation of this
Agreement shall be resolved through diplomatic channels if the Central Authorities are
themselves unable to reach agreement.

ARTICLE XXI

Application of the Agreement

This Agreement shall apply:

(1) in relation to the United Kingdom:

(a) to England and Wales, Scotland and Northern Ireland; and

(b) to any territory for whose international relations the United Kingdom is
responsible and to which this Agreement shall have been extended, subject to any
modifications, by an exchange of notes through the diplomatic channel; and

(2) in relation to the Hong Kong Special Administrative Region, to the Hong Kong
Special Administrative Region.

ARTICLE XXII

Entry into Force and Termination

(1) This Agreement shall enter into force thirty days after the date on which the Parties
have notified each other inwriting that their respective requirements for the entry into force
of the Agreement have been complied with.

(2) Each of the Parties may terminate this Agreement at any time by giving notice to the
other. In that event this Agreement shall cease to have effect on receipt of that notice.
Requests for assistance which have been received prior to termination of this Agreement
shall nevertheless be processed in accordance with the terms of this Agreement as if it was
still in force.
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IN WITNESS WHEREOF, the undersigned, being duly authorised thereto by their
respective Governments, have signed this Agreement.

DONE at the Hong Kong Special Administrative Region, this twenty-third day of
January one thousand nine hundred and ninety eight in the English and Chinese languages,
each text being equally authentic.

For the Government of the United For the Government of the Hong Kong
Kingdom of Great Britain and Special Administrative Region of the
Northern Ireland: People’s Republic of China:

R A BURNS PETER LAI

12



13



14



15



16



17



18



19



20



21



22





Published by The Stationery Office and available from:

The Stationery Office
(Mail, telephone and fax orders only)
PO Box 29, Norwich NR3 1GN
General enquiries 0870 600 5522
Order through the Parliamentary Hotline Lo-call 0845 7 023474
Fax orders 0870 600 5533

You can now order books online at www.tso.co.uk

The Stationery Office Bookshops
123 Kingsway, London WC2B 6PQ
020 7242 6393 Fax 020 7242 6394
68–69 Bull Street, Birmingham B4 6AD
0121 236 9696 Fax 0121 236 9699
33 Wine Street, Bristol BS1 2BQ
0117 9264306 Fax 0117 9294515
9–21 Princess Street, Manchester M60 8AS
0161 834 7201 Fax 0161 833 0634
16 Arthur Street, Belfast BT1 4GD
028 9023 8451 Fax 028 9023 5401
The Stationery Office Oriel Bookshop
18–19 High Street, Cardiff CF1 2BZ
029 2039 5548 Fax 029 2038 4347
71 Lothian Road, Edinburgh EH3 9AZ
0870 606 5566 Fax 0870 606 5588

The Stationery Office’s Accredited Agents
(See Yellow Pages)

and through good booksellers

ISBN 0-10-155022-7

9 780101 550222




